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RECOMMENDED ORDER

A hearing was held pursuant to notice, on October 18-22,

1999, by Stephen F. Dean, assigned Administrative Law Judge of

the Division of Administrative Hearings, in St. Augustine,

Florida.
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STATEMENT OF THE ISSUES

Whether the proposed entry road, golf course, and associated

surface water management system for Marshall Creek Development

(the Project), is consistent with the standards and criteria for
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issuance of an Environmental Resource Permit (ERP), as set forth

in Rules 40C-4.301 and 40C-4.302, Florida Administrative Code.

Whether the proposed consumptive use of water for irrigation

of the Marshall Creek Golf Course and the proposed temporary

consumptive use of water for household-type use is consistent

with the standards and criteria for issuance of a Consumptive Use

Permit, as set forth in Rule 40C-2.301, Florida Administrative

Code.

PRELIMINARY STATEMENT

In February 1999, the St. Johns River Water Management

District (hereinafter referred to as "District") issued a Notice

of Intent to Issue a Consumptive Use Permit ("CUP") to Respondent

Hines Interests Limited Partnership (hereinafter referred to as

"Hines" or "Applicant") authorizing the use of 135 million

gallons per year of surface water from an on-site stormwater

management system, and 40 million gallons per year of groundwater

from the Floridan aquifer as a back-up source to irrigate

approximately 140 acres of golf course turf, and .73 million

gallons per year (for one year) of groundwater from the surficial

aquifer to supply water for household use.  On March 24, 1999,

Petitioner, the Sierra Club (hereinafter referred to as "Sierra")

filed a petition for formal administrative hearing protesting the

District’s issuance of the CUP permit.  (Petition 1).

Thereafter, the matters were referred to the Division of
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Administrative Hearings ("DOAH") to conduct a formal hearing

pursuant to Subsection 120.57(1), Florida Statutes.

In August 1999, the District issued a Notice of Intent to

Issue individual environmental resource permit ("ERP") number 4-

109-0216A-ERP to Hines authorizing the construction of a surface

water management system to serve an entry road and golf course.

On September 13 and 16, 1999, Petitioners Bobby C. Billie and

Shannon Larsen (hereinafter referred to as "Billie and Larsen")

and Petitioner Sierra filed petitions for formal administrative

hearings challenging the District’s proposed issuance of the ERP

permit. (Petition 2 and Petition 3, respectively).  Thereafter,

the matters were referred to the Division of Administrative

Hearings (DOAH) to conduct a formal hearing pursuant to

Subsection 120.57(1), Florida Statutes.

At the final hearing, Hines presented testimony from the

following witnesses:  Don Fullerton, an expert in land-use

planning, site design, financial planning, and development

approval; Walter O’Shea, an expert in real estate finance and

development; Scott Johnson, an expert in water resource

engineering; Scott Davidson, an expert in geology, including the

discipline of hydrogeology; Harvey Harper, an expert in surface

water management systems and water quality; Anne Stokes, an

expert in archaeology; Buford Pruitt, Jr., an expert in botany,

wetlands delineation and assessment, wildlife ecology, state and

federal protected species, and environmental resource permitting;
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and William Michael Dennis, an expert in environmental resource

permitting, biology, wetlands ecology, wildlife, threatened and

endangered species, and plant taxonomy.  The following exhibits

offered by Hines were received into evidence:  Hines Exhibit

numbers 1-11, 13-30, 32, 34-35, 37-43, 45-59, 61-66, and 68-76.

The District presented testimony from the following expert

witnesses:  Everett Frye, an expert in water resource engineering

and water management permitting; Walter Esser, an expert in

wetland and wildlife ecology, mitigation planning, wetland

delineation, and environmental resource permitting and

regulation; Caroline Silvers, an expert in hydrogeology and

consumptive use permitting; David Miracle, an expert in water

resource engineering, stormwater management, and water quality

analysis; and Jeffrey Elledge, an expert in ERP and CUP

permitting and regulation, water resource engineering, civil

engineering, hydrology, water quality, and stormwater management.

The following exhibits offered by the District were received

into evidence:  District’s Exhibit numbers 1-5, 7-8, and 11-13.

Petitioners presented testimony from the following

witnesses:  Michael McElveen, an expert in real estate appraisal

and the economic evaluation of real estate development; Paul

Moler, an expert in herpetology and ornithology; Helen Carter-

Cortopassi, an expert in wetlands ecology; Richard McCann, an

expert in wildlife ecology; Robert Thompson, environmental

administrator; Gary Clough, an expert in transportation
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facilities engineering; Jan Brewer, an expert in the review of

projects from an overview standpoint; Laurie Macdonald, an expert

in wildlife ecology, black bears, and mitigating transportation

impacts to wildlife; Glenda Thomas; Marie Zuicker, an expert in

hydrology/geology; Bobbie C. Billie, an expert in indigenous

culture; Robert Williams; Donald Beattie; and Bill Hamilton, an

expert in horticulture and pesticide application.  The following

exhibits offered by the Petitioners were received into evidence:

Exhibit numbers 1-4, 13, 17, and 21-22.

In addition to the Parties’ exhibits identified above, the

Administrative Law Judge received Exhibit HO-1 into evidence.

The ten volumes of the Transcript of the final hearing were

filed on November 5, 1999, and the parties were allowed ten days

in which to submit proposed recommended orders.  Each party

timely filed a Proposed Recommended Order which was read and

considered.

FINDINGS OF FACT

THE PROJECT OVERVIEW

The Site

1.  The proposed entry road, golf course, and associated

surface water management system are the initial phase of the

Marshall Creek Development of Regional Impact (DRI).  The

Marshall Creek DRI site is located north of St. Augustine between

U.S. Highway 1 and the Tolomato River, across from International

Golf Parkway.  Across from the Marshall Creek DRI's frontage on
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U.S. Highway 1 lies the Florida East Coast Railway and industrial

and commercial development.  The Marshall Creek DRI site is

approximately 1,343 acres.

2.  Several out-parcels are located in the eastern part of

the Marshall Creek DRI site.  The out-parcels are currently

developed with single family residences.  Access to the out-

parcels is currently provided by Shannon Road, a county road that

runs from U.S. 1 through the Marshall Creek site to the out-

parcels.  The out-parcel owners will be given easement rights

over the proposed road system.  The Applicant has not been able

to obtain options for purchase of the out-parcels.  Development

restrictions require that buffers be placed between the out-

parcels and any new construction.

Overview of the Entry Road

3.  The entry road will be approximately one mile long, and

will run from U.S. Highway 1 at its intersection with

International Golf Parkway to the current location of where

Shannon Road crosses Stokes Creek.  The Marshall Creek DRI allows

only one full intersection onto U.S. Highway 1.

Overview of The Golf Course

4.  The golf course will be an 18-hole course, with driving

range.  Its design incorporates a surface water management system

(System) for the course.  The System is intended to provide water

quality treatment, water quantity attenuation, and water for golf

course irrigation.  The golf course irrigation will be
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supplemented by water withdrawn from a deep (Floridan aquifer)

well.  Plans for the initial phase of the golf course development

also include construction of two "way stations" (golf course

comfort stations), a sales center, a temporary clubhouse, and a

construction trailer.  Water for those facilities will be

supplied by shallow (surficial aquifer) wells.

Overview of Project Development

5.  In addition to the golf course, the DRI will include a

village center, comprised of recreational, civic, commercial

facilities, golf course clubhouse, sales center, swim and tennis

facilities, and a variety of distinct residential neighborhoods

or villages buffered from one another by the preserved wetlands

and upland buffers.  The village center is an integral part of

the Marshall Creek DRI and is intended to be a community focal

point to provide an identity for the project and a community

gathering destination for its residents and visitors.

Approximately 2,600 units of single-family residences are

planned, with the lower density residential development located

along the eastern portions of the property to preserve the tree

canopy in the upland maritime hammock areas.  Along U.S. 1,

retail and commercial uses are planned south of the entry road,

and office development is planned north of the entry road.  A 12-

acre school site and a 10-acre public park are planned adjacent

to the north of the entry road.  The DRI Development Order limits

the total number of acres of wetlands which can be impacted to 35



9

acres for all phases of the DRI.  This means that no more than

17.81 acres of wetlands can be impacted in the future phases.

THE ENTRY ROAD DETAIL

6.  The route of the road, as described above, is displayed

on Sheets 24 and 25 of Hines Exhibit No. 10.  A surface water

management system for the entry road will convey stormwater

through 5,200 linear feet of curb and gutter roadway, storm

inlets and concrete pipes to a wet detention stormwater pond.

The wet detention pond impounds water for stormwater treatment by

holding back runoff from the 16-acre drainage basin to allow

chemical, biological, and physical removal of pollutants.  In

addition, the wet detention pond provides for the post-

development peak rate of discharge to prevent it from exceeding

the pre-development peak rate of discharge.  The wet detention

pond discharges to Stokes Creek, a designated Class II water

body.  Therefore, the surface water management system is designed

to provide an additional fifty percent treatment volume (i.e.,

1.5 inches of runoff instead of 1 inch of runoff).  The surface

water management system does not discharge to a land-locked

system.  The entry road is not located within a stream or water

course with an upstream drainage basin of five or more square

miles.

7.  A ditch will be constructed on the north side of the

entry road to capture runoff from undeveloped areas north of the

entry road which currently flows to Stokes Creek.  This ditch
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will direct the water in its natural state around the entry road

and detention pond back to Stokes Creek.  This redirected runoff

will have a negligible effect on the wetlands in the upstream

area of Stokes Creek because the water will not be contaminated;

it will be reintroduced into Stokes Creek; and the wetlands where

it would have gone are primarily hydrated through rainfall and

groundwater saturation.

8. The proposed entry road will impact a number of

wetlands.  As one proceeds along the proposed entry

road and the portion of the loop road to be

constructed in Phase I, the road will impact areas

F-4, F-111, F-112, F-8A, F-29, F-33, F-35, and F-36.

9.  F-4 is an isolated wetland less than 0.5 acre in size.

F-111 is an isolated forested wetland of 0.09 acre.  F-112 is an

isolated wetland of 0.12 acre.  F-8A is an isolated wetland 0.23

acre.  F-20 is an isolated wetland of 0.27 acre.  F-33 is an

isolated wetland of 0.22 acre.  F-35 is an isolated wetland of

0.17 acre.  F-36 is an isolated wetland of 0.43 acre.

ENTRY ROAD IMPACTS

10.  As stated above, the DRI mandates that the proposed

entry road enter the Marshall Creek site opposite the present

intersection of U.S. Highway 1 and International Golf Parkway.

This is south of the existing intersection of U.S. Highway 1 and

Shannon Road.



11

11.  There are several safety considerations in the planning

of the entry road.  These issues include the radius of the

roadway curves, roadway design-speed, site distance along the

road, and provision for adequate traffic stacking for entry into

U.S. Highway 1.

12.  The water diversion ditch north of the entry road was

redesigned to completely avoid one isolated wetland.

13.  Hines and the District presented extensive unrebutted

testimony that the District's design criteria for the surface

water management system serving the entry road are met.

14.  The road's proposed location is a compromise between

the necessity to design the road for safe travel and to avoid the

wetlands.  One of the considerations in designing a safe road at

this location is the fact that a public school and park will be

accessible in the initial portion of this road.  The damage done

to the wetlands is offset by the mitigation plan proposed by

Hines.  Therefore, I find that the proposed impacts to areas F-4,

F-111, F-8A, F-20, F-29 and F-33 are consistent with the

standards and criteria in Rules 40C-4.301 and 40C-4.302, Florida

Administrative Code, and are acceptable as proposed without

further mitigation or alteration.

15.  One of the concerns raised by the Petitioners is the

diminished hydration to the Stokes Creek area as a result of the

water diversion ditch planned to the north of the proposed entry

road between U.S. Highway 1 and the road intersection with the
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loop road just north of impact area F-33.  The Petitioners also

raised concerns about the diversion of surface waters into the

surface water management system proposed by Hines which will be

used to irrigate the golf course.

16.  To address these concerns, I find it necessary that

Hines place culverts under the proposed road at impact areas F-35

and F-36.  The culvert at F-35 need not consider animal transit.

However, the construction of the box culvert at F-36 must make

provision for deersized animals to transit the creek bed.  This

is to mitigate the concerns of the Petitioners regarding

interference with game trails in these wetlands, and to avoid

road kills by interrupting those routes.  I do not find it

necessary to make allowances for animals at F-33.  The planned

culvert is sufficient; however, where the entry road crosses

Marshall Creek where Shannon Road currently is located, I find

that a culvert of sufficient size to accommodate the passage of

deer and bear needs to be installed for the reasons mentioned

above.

17.  Secondary impacts from construction and use of the

entry road and its surface water management system will not cause

violations of water quality standards or adverse impacts to

functions of wetlands or other surface waters.  The surface water

management system for the entry road complies with Rule 40C-

42.023(2)(a), Florida Administrative Code, giving rise to the

presumption that the discharge from the system complies with



13

state water quality standards.  Further, the anticipated

concentrations of pollutants from the surface water management

system are expected to comply with Class II water quality

standards.  Water quality standards for all constituents are met.

The total mass of pollutants discharging from the site will be

less after development than in the pre-development condition.

Levels of coliform bacteria and biological oxygen demand will be

improved in the receiving waters because of the extended

residence time in the ponds.  Adverse drawdown of wetlands will

not occur because portions of the pond and diversion ditch will

be hydrologically isolated from nearby wetlands by construction

of pond liners and cutoff walls.

THE GOLF COURSE

18.  Surface water treatment and attenuation for the golf

course is provided by a series of 11 wet detention ponds.

Surface water from the golf course will not run directly into the

wetlands receiving water without prior treatment from the

stormwater management system.  Three of the ponds are

interconnected and are designed to retain water not only for

water quality treatment and attenuation, but also to serve as a

source of golf course irrigation water.  Of the 11 ponds, 10

discharge to Marshall Creek and one discharges to Stokes Creek.

Both water bodies are classified as Class II waters.  Discharge

points from the stormwater treatment system are designed to

minimize impacts to wetlands.  Portions of the pond near wetlands
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will be constructed with impermeable cutoff walls to prevent

drawing down the groundwater beneath these wetlands.  The

stormwater will not discharge to a land-locked system.  The golf

course is not located within a stream or water course with an

upstream drainage basin of five or more square miles.

19.  The primary source of golf course irrigation will be

ponds L-1, Y-1 and Y-2, collectively the Irrigation Ponds, with a

deep well serving as a supplemental source.  A total demand of

135 million gallons per year (mgy) of irrigation water is

anticipated during the first three to four years.  The Irrigation

Ponds are anticipated to produce only 40 mgy; initially for

irrigation.  Therefore, approximately 95 mgy will be needed from

the deep well.  As the Marshall Creek DRI becomes more developed,

the increased impervious surfaces in the drainage basins will

produce more surface water runoff for the Irrigation Ponds.  The

Irrigation Ponds will receive approximately two and one-half

times the amount of surface water needed for irrigation.  As the

stormwater increases, the groundwater will be used solely as

emergency backup.

20.  In addition to the golf course irrigation, 0.73 mgy of

shallow (surficial aquifer) water is to be used for household-

type (potable and sanitary) uses for two-way stations and three

temporary facilities in the vicinity of the village center/golf

clubhouse.  In the vicinity of the village center/golf clubhouse,

these uses will only be for one year because JEA (a public supply
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system) plans to provide potable water to the site by May of

2000.  At the anticipated rate of 400 gallons per day of

withdrawal from each of the surficial aquifer wells, the drawdown

effect from the surficial aquifer wells is expected to be about

0.01 foot of drawdown at the greatest point.

21.  Several isolated wetlands less than 0.5 acre in size

will be impacted by the golf course.  They are:  F-40 0.2 acre,

F-55 0.06 acre, F-56 0.17 acre, F-57 0.21 acre, F-58 0.36 acre,

F-63 0.16 acre, F-64 0.04 acre, F-65 0.05 acre, F-66 0.28 acre,

F-66 0.28 acre, F-67 0.08 acre, F-73 0.09 acre, and F-74 0.48

acre.  The functional values of these isolated wetlands are low.

They are not used by threatened or endangered species.  They are

not connected by standing or flowing surface water at seasonal

high water level to one or more wetlands to make the combined

acreage greater than one-half acre.  They are not located in an

area of critical state concern, and are of minimal value to fish

and wildlife individually or cumulatively.

22.  Several isolated wetlands greater that 0.5 acre in size

will be impacted by the golf course.  They are F-53, F-62, F-69,

F-71, and F-79.  These wetlands are generally dominated by trees,

and are a little deeper than the isolated wetlands less than 0.5

acre in size, and provide moderate functional value.

23.  Wetland F-82 is a 0.41-acre portion of a larger

isolated swamp impacted by golf hole No. 4.  This area has

historically been impacted by drainage and wildfire.  This area
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is a common habitat on-site.  Hines proposes to fill in and

eliminate this small portion of a much larger wetland.

24.  A detailed reduction and elimination analysis was

performed for the wetland impacts associated with the golf

course.  The impacts to Wetlands F-53, F-55, F-56, F-57, F-58, F-

62, F-63, F-64, F-65, F-66, F-67, F-68, F-71, F-73, F-74, and F-

79 are associated with the construction of a group of core

facilities close to each other, including the village center,

lake system, golf clubhouse, driving range and starting and

finishing holes on the golf course.  The location of these

facilities was moved to the current proposed site because of

the relatively high upland vegetation values in the area outside

of the core area; the relatively low quality of existing wetland

vegetation in the core area; and the need for the facilities to

be centrally located in the development.  The location of these

facilities in close proximity to one another because marketing

analysis has found that a segment of the population wants to live

on small lots in close proximity to mixed land uses; separating

the uses would be detrimental to the economic viability of the

commercial center; and the village green and clubhouse are

essential architectural elements to define the center of the

development.

25.  Impact on Wetland F-69 results from direct and

secondary impacts from construction of Irrigation Pond Y-2.  The

location was dictated by the drainage area and the irrigation
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requirements of the golf course.  Because the environmental

benefits to be achieved would be small in comparison to the cost

of modifying the Project, and because the modification of F-69

would result in significant changes to the type or function of

the proposed Project, the modifications are not considered

practicable.

26.  The impact on Wetlands F-41 and F-40 results from

direct and secondary impacts from construction of Pond I-2,

adjacent to golf hole No. 17.  Wetland F-40 is a relatively low

quality isolated wetland less than 0.5 acre in size, and Wetland

Impact F-41 is a 0.1-acre impact to a relatively low quality

wetland which has previously been ditched.  The environmental

benefits of avoiding these impacts would be small compared to the

cost of lining the proposed stormwater pond.  Because the

environmental benefits that could be achieved through avoidance

of these impacts would be small in comparison to the cost of the

modifications, the modifications are not considered to be

practicable.

27.  The impact on Wetland F-82 is for 0.41 acre of fill,

resulting from building the fairway for the golf hole No. 4.  If

the golf hole were moved further to the north, upland access to

the northeast portion of the Marshall Creek DRI would be

precluded.  Moving the golf course hole to the west would result

in a loss of nine premium house lots, and a reduction in value of

an additional 15 lots, for anticipated economic loss in excess of
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one million dollars.  Hines designed the golf hole fairway 50

feet narrower than preferred to reduce the wetland impact.

Wetland F-82 has historically been impacted by drainage.

Eliminating the impact would provide only a minor environmental

benefit compared to the economic cost of moving the golf hole.

The alternative of moving the golf hole is not practicable.

GOLF HOLE NO. 6

28.  Wetland impact area F-105 is a 2.5-acre portion of a

freshwater wetland located adjacent to the Tolomato River which

Hines proposed to fill for the construction of golf hole No. 6.

Golf hole No. 6 would run parallel to the shoreline in a north-

south direction.  The golf hole would be approximately 575 feet

from tee to green, and the majority of the hole would be located

in wetlands.  As proposed, construction of the golf hole would

destroy the existing wetlands.

29.  The reason for construction of golf hole No. 6 in the

proposed location is Hines' desire to create a so-called

"signature" hole immediately adjacent to the Tolomato River

marsh.  Hines presented evidence that having such a signature

hole would increase the amount that it might charge for green

fees, and enhance the overall desirability of the course as a

place to live and a place to play golf.  The specific value of

the signature hole, according to Hines, is 6 million dollars over

11 years.
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30.  Adverse secondary impacts would result from building

golf hole No. 6 as proposed.  The marsh adjoining the proposed

hole is a feeding area for wading birds to include the little

blue heron, tri-colored heron, snowy egret, roseate spoonbill,

wood stork, black skimmer, and bald eagle.  Human activity at the

location will impact adversely the feeding of some of these

species.

31.  Another adverse secondary impact is the destruction of

the existing buffer between the marshland and upland area at golf

hole No. 6.  This wooded area provides a corridor for the

movement of wildlife along the edge of the marsh.  Creation of a

hole in the existing buffer will disturb or eliminate this

movement.

32.  Hines assessed the alternative location for golf hole

No. 6 in which wetlands impacts would be eliminated by locating

the hole and uplands immediately to the south of the proposed

location.  This new location would still allow the hole to be

located along the Tolomato River and permit Hines to have a

signature hole.

33.  Hines estimated that building the golf hole in its

alternative location would require a redesign of the residential

lot plan and the loss of six building lots at an estimated value

of $1,140,000.  However, the alternative design would eliminate

the impacts to the wetlands and save in construction and
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mitigation costs so that net cost of relocating the hole would be

$848,000.

34.  Assuming that the value of the real estate that would

be lost is correct, the loss of this income would be an

insignificant change in the rate of the return for the project,

and would have no effect on the economic viability of the

project.

35.  An alternative location suggested by Petitioners is to

build golf hole No. 6 parallel to the axis of golf hole No. 7.

The alternative site for the green for golf hole No. 6 is in the

vicinity of Hines' proposed location of the tee boxes for golf

hole No. 6 and with the hole east and west rather than north and

south.  Although the Petitioners did not suggest the location of

the tee box for the alternative site, it is assumed that it would

be in the vicinity of the southern-most out-parcel, a short

distance from the green on golf hole No. 5.

36.  This second alternative location for golf hole No. 6

requires changes in Hines' plans for the secondary road network

in the development.

37.  I find that Hines' original plan to fill and destroy

the wetlands to construct golf hole No. 6 is not consistent with

standards and criteria in Rules 40C-4.301 and 40C-4.302, Florida

Administrative Code.

38.  I find the alternatives proposed by Hines and

Petitioners are viable economical alternatives to Hines' proposal
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and retain the advantages of a signature hole while preserving

the wetlands.

39.  To permit the vistas which a "signature" hole requires,

Hines should be permitted to reduce the existing vegetation along

the marsh in the vicinity of the green of golf hole No. 6.

However, in order to address the secondary impacts on the

movement of animals along the shore, a 25-foot buffer should be

maintained from the edge of the marsh shoreward along the

shoreline.  Hines should be permitted to trim or replace the

scrubs to maintain a height of no less than 3 feet and to thin

the trees to create and maintain a view of the marsh.  This 25-

foot minimum buffer should be maintained all along the Tolomato

River and Marshall Creek.

40.  This buffer would be consistent with District's rules

and the other conditions of the DRI.

SECONDARY IMPACTS TO WATER RESOURCES

41.  As part of its evaluation of wetland impacts caused by

construction and operation of the entry road and golf course, the

District considered secondary impacts resulting from use of those

facilities.  Specifically, traffic on the entry road may kill

animals crossing the road, and may reduce wildlife usage of areas

adjacent to Wetland Impact areas F-20, F-12, F-8A, F-11, and

F-33.  Clearing areas C-2 and C-5 may reduce wildlife usage as a

result of operation of the golf course.  No upland buffer is

proposed adjacent to the wetland areas located adjacent to
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Wetland Impact areas F-82 (golf hole No. 4) and F-105 (golf hole

No. 6), C-2 (golf hole No. 3) and C-5 (golf hole No. 8), and the

use of those golf holes is considered a secondary impact for

purposes of wildlife usage and water quality impacts.

42.  Golf cart crossings at C-2, C-9, C-11, and C-13 are

elevated crossings and the tree canopy will be maintained.

43.  The wildlife functions access would be impacted by the

project as proposed.

44.  To prevent secondary wetland impacts in other portions

of the site, Hines has agreed to preserve upland buffers between

wetlands and adjacent upland uses.  The upland buffers will be of

native vegetation, where existing, or of planted trees in areas

that have been disturbed.  The buffers will be at least 25 feet,

with some areas having larger buffers.

45.  With regard to potential secondary impacts to uplands

currently used by listed aquatic and wetland dependent species,

there is no evidence that these animals use the uplands for

nesting or denning or as critically important feeding habitat.

However, there is evidence that in the past alligators have

nested in wetlands adjacent to Marshall Creek; these wetlands

will be protected by upland buffers.

46.  One aquatic and wetland-dependent species which could

potentially use the site is the Florida Black Bear.  The Florida

Black Bear has known populations in the area and ranges over a

wide variety of habitat.1  However, there is nothing unique about
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the Project site for Florida Black Bear use, and the habitat on-

site is not the type preferred by bears for denning.

47.  Petitioners presented evidence of possible travel

corridors for Florida Black Bear across the site.  Those travel

corridors included both wetland and upland areas.  The buffers

mentioned above along the Tolomato River will address travel

corridors for the bears and ameliorate human impacts on the

marsh.

WILDLIFE

48.  In addition to analyzing the functions and values to

wetlands based upon vegetation, soils, and hydrology, Hines

investigated actual usage of the site by wildlife by conducting a

wildlife survey.  Prior to conducting the wildlife survey, Hines'

representatives contacted the Florida Game and Freshwater Fish

Commission and obtained approval of survey types and

methodologies to be used.  After reviews of the literature and a

reconnaissance study, Hines conducted four types of surveys:

upland transects, wetland transects, gopher tortoise transects,

and aquatic grass bed surveys.  Additionally, Hines'

environmental consultants performed wetland jurisdictional

determinations on the site, and looked for wading birds while

conducting those surveys.  In all, Hines' environmental

consultants spent in excess of 690 hours on the site, but no

listed aquatic and wetland-dependent species were found on the

site.  Wading birds such as osprey, brown pelican, little blue
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heron, bald eagle, snowy egret, and wood stork, were observed in

the salt marsh areas to the east of the site, but were not

observed on-site.  Two abandoned alligator nests were found in

the Marshall Creek wetlands.

49.  For purposes of permit evaluation, the District assumed

that wading birds and bald eagles will opportunistically use

foraging and roosting sites in the Project area.  Likewise, the

District assumed wetlands may be used by alligators for nesting,

and that avifauna, West Indies Manatee, Loggerhead Sea Turtle,

Green Sea Turtle and Leatherback Sea Turtle occur in the Tolomato

River adjacent to the Project.

50.  One federally-listed plant species was reported by a

lay witness on an out-parcel, a Golden Leather Fern.  However,

that particular plant was identified by an expert as a common

Phlebodium Aureum.  The Golden Leather Fern is not on-site.

WETLAND MITIGATION

51.  Mitigation will be undertaken to offset adverse direct

and secondary impacts to wetland functions caused by the Project.

The mitigation plan includes wetland and upland preservation,

wetland and upland enhancement, wetland creation, and wetland

restoration.  All wetland impacts and all wetland mitigation

occur in the Tolomato River drainage basin and on the project

side.

52.  Wetland creation will occur in Wetland Mitigation Areas

M-18, M-19, M-20, M-21, M-22, M-23, M-24, M-25 and M-26, and will
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consist of scraping down upland areas to achieve wetland

hydrology and planting wetland vegetative regeneration.  In order

to achieve successful recreation of wetland functions, the

created wetlands are to be located adjacent to existing wetland

areas, which will assist in achieving proper hydrology and

vegetation regeneration.  The following created wetlands will be

forested or have a forested component:  M-6, M-9, M-21,

M-22, M-24, M-25, and M-26.  The following created wetlands will

be herbaceous in whole or in part:  M-18, M-19, M-21, M-22, M-23,

M-24, M-25 and M-26.  The total created wetland acreage is 11.34

acres.

53.  Hines also proposes to restore or enhance the wetland

functions lost by prior wetland impacts to Wetland Mitigation

Areas M-5, M-15 and M-16.  Restoration of Mitigation Area M-5

will consist of removing fill associated with the existing

Shannon Road and planting wetland vegetation.  Enhancement will

also occur in area M-5 through plugging existing ditches to allow

rehydration of areas previously drained.  Restoration areas M-15

and M-16, adjacent to Wetland Impact F-105, and part of that

wetland system, will be planted with wetland herbaceous materials

and have a forested component.  Although the fill relating to

construction of golf hole No. 6 should be denied, this

restoration and enhancement could be a part of creation of the

buffer in this area.  Restoration and enhancement comprise 3.27

acres of overall mitigation.
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54.  Hines will place 102.73 acres of wetlands under a

conservation easement pursuant to the provisions of Section

704.06, Florida Statutes.  These wetlands include an extensive

network of connected wetlands associated with the Tolomato River,

portions of Stokes Creek and Marshall Creek, and isolated

wetlands throughout the DRI site.  Additionally, 38.06 acres of

adjacent upland buffers will be placed under a conservation

easement pursuant to the provisions of Section 704.06, Florida

Statutes.  Approximately 6.68 acres of the upland buffer area

have been previously been disturbed and will be enhanced by

conversion to maritime hammock vegetation.  The upland buffers

will be a minimum of 25 feet, with some areas greater than that.

In future phases, many of the upland buffers will be used for

treatment of rear lot runoff in order to meet stormwater

requirements, which will not significantly alter the habitat or

buffering functions of those wetland areas to the adjacent

wetlands.

55.  The mitigation plan is intended to provide mitigation

for both the direct impacts from wetland dredging and filling and

the secondary impacts related to golf hole No. 6 as originally

proposed by Hines.  Shannon Road currently crosses wetland BBB

with an unculverted crossing at the location of M-5.  The box

culverts under the crossing at F-36 will be two and one-half feet

tall and 12 feet wide, providing good connectivity on either side

of the road.  However, its height is insufficient for a pathway
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for animals.  Adding only six inches in height would be

sufficient to permit transit of deer-sized animals.  The Shannon

Road crossing at F-33 will be improved with larger culverts that

will restore hydrology to the area and reduce secondary impacts

associated with the road.  Bridging that wetland crossing area

would not provide significant wildlife benefits due to the

shallow nature of the wetland systems in that area at present.

56.  By deferring to one of the alternatives proposed for

area acres by Hines or the Petitioners the amount necessary of

mitigation is reduced.

57.  Because the proposed fill associated with golf hole No.

6 is not found to be consistent with the rules and not approved,

Hines should be permitted to adjust the extent of its mitigation

plan accordingly.

58.  Of the 309.99 acres of wetlands on the Project site,

102.73 will be preserved, 14.16 will be lost, and 1.75 will be

distributed.  To off-set adverse impacts, 11.34 acres will be

created and 3.27 acres will be enhanced or restored.

Additionally, 38.06 acres of upland will be preserved.

59.  To ensure that the wetland creation areas are

successful, Hines will monitor the wetland mitigation areas for

five years.  There are no impacts to wetland functions which are

not likely to be successfully recreated, because the wetlands

being impacted are not particularly unique and because the

mitigation plans ensure the proper hydrology for successful
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wetland creation.  Success will be achieved by providing viable

and sustainable ecological and hydrological functions in that:

(1) the impacts are to lower quality wetlands on site; and (2)

the mitigation incorporates all elements of the mitigation in

appropriate places.

60.  The wetland mitigation and monitoring is anticipated to

cost approximately $460,000.  Chase Bank of Texas has extended a

line of credit to Hines for a $530,000 letter of credit to be

issued to the District to ensure completion of the mitigation and

monitoring.

WATER QUANTITY CONSIDERATIONS

61.  The entry road and golf course stormwater management

systems (collectively, the "System") are designed so that the post-

development peak rate of discharge will not exceed the pre-

development peak rate of discharge for the past 25-year, 24-hour

design storm.  There are no land-locked receiving waters for the

System, so there is no requirement that the System be designed to

match post-development runoff volumes to pre-development runoff

volumes.  The System is not located on a stream or water course with

an upstream drainage area of five square miles or greater, and

therefore the flood plain encroachment criteria of Section 10.5(c),

Applicant's Handbook, does not apply.  The System will not be

impounding water in streams or water courses, so the provisions of

Section 10.5(d), Applicant's Handbook, do not apply.
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62.  By not increasing the discharge rate off-site, the System

will not result in off-site flooding.  To prevent on-site flooding,

Hines developed the Project to be flood-free as required by St

John's County ordinances, and construction and operation of the

System will not result in on-site or off-site flooding.

63.  With regard to whether water quantity adversely impacts

the value of functions provided by wetlands and other surface

waters, there are three considerations:  (1) overland flow;

(2) groundwater drawdown; and (3) groundwater recharge.  As to

overland flow, there will be no net loss of surface water to Stokes

Creek or Marshall Creek.  With regard to adverse groundwater

drawdown, such drawdown has been prevented through implementation of

a system of cut-off walls to prevent the System from drawing down

nearby wetlands.  Groundwater flow patterns will be maintained.

Project impacts to groundwater recharge will be insignificant

because the entry road will represent about a one percent loss of

recharge area; and 96-97 percent of the golf course area will remain

pervious surface, available for recharge.  For added assurance that

wetland hydrology will not be adversely affected, Hines is required

to monitor the wetlands adjacent to Pond L to ensure that the

wetland hydrology is maintained, and to institute remedial measures

if they are needed.

WATER QUALITY

64.  The System complies with the applicable design

standards for wet detention systems set forth in Chapter 40C-
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42.026, Florida Administrative Code, and Section 20 of the

applicable Applicant's Handbook.

65.  Hines will implement an erosion and sediment control

plan during construction of the project to prevent migration of

sediments.

66.  The System will comply with the numeric water quality

standards for Class II waters, and the system will remove more

than 95 percent of annual pollutant loading.

67.  Background water quality sampling data indicate that

the receiving waters for the System do not currently meet Class

II water quality standards for two parameters under pre-

development conditions.  The first parameter, total and fecal

coliforms (a type of bacteria), is common in undeveloped sites

such as the existing Marshall Creek site.  Under post-development

conditions, the total and fecal levels will have a net

improvement because the residence time for stormwater in the

System exceeds the life span of these bacteria.

68.  The second parameter that does not currently meet Class

II standards is dissolved oxygen.  Under post-development

conditions biochemical oxygen demand (BOD), will be reduced by 82

percent as compared with pre-development conditions.  Also,

numerous design features have been incorporated to improve oxygen

levels in the stormwater discharge, including depth criteria,

length-to-width ratio of ponds, cascading flow over the discharge

weir, aeration at the bottom of the discharge structure, and



31

aeration in the spreader swale as the discharge enters the

wetland.  Together, these factors assure that there  will be a

net improvement in the water quality of receiving waters for

dissolved oxygen.

69.  Hines will undertake measures to prevent significant

damage to Class II waters.  These measures include oversized

surface water management systems, additional residence time for

stormwater treatment, an integrated golf course chemical

management plan, and a water quality monitoring plan.

Construction and operation of the System will not have a negative

effect on Class II receiving waters.

70.  Hines will undertake measures to prevent significant

water quality damage to the immediate Project area and adjacent

areas, including an erosion control plan, construction and

operation of the surface water management system, limits on the

chemicals to be used on the golf course, and distance of the golf

course from adjacent properties.  Construction and operation of

the System will not have an adverse impact on the water quality

of the immediate Project area or adjacent areas.

INTEGRATED CHEMICAL MANAGEMENT PLAN

71.  Prior to application of any chemicals, pesticides,

herbicides, or nutrients on the golf course, Hines will have to

summit to and obtain approval from the District of an Integrated

Chemical Management Plan (ICMP).  The goals of the ICMP are to

minimize the use of chemicals on the golf course and common
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landscaped areas and to minimize the potential for adverse

impacts to surface or ground-water quality.  The ICMP is to be

prepared after construction of the golf course to make the ICMP

as site-specific as possible, based on:  soil conditions;

selected plants; and optimal products to use to minimize

environmental impacts.  Required components of the ICMP include:

application of only granular slow-release fertilizers to allow

granular nutrient uptake; use of only EPA-approved products with

short half-lives; soil testing; spot application only of

pesticide use with no preventive maintenance; only proper

pesticide applications for specific problems can be used, and

only in the amount necessary to deal with the pest; watering,

mowing, water schedules, tailored to reduce the need for

chemicals; use of chemicals with a reduced tendency to leach; and

use of chemicals which do not have a tendency to bioaccumulate in

the environment.

72.  The chemical control plan specifically refers to

pesticides.  The Petitioners raise the issue that this does not

address fungicides and nematocides.  It should be made clear that

the chemical control plan addresses all chemical use without

regard to the targeted pest or problem.

73.  An analysis was made as to whether chemicals entering

the ground would affect water quality in nearby wells.  The

estimated travel time in the surficial aquifer in the area of the

golf course is estimated to be 1,100 days to travel 200 feet.2
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Given use of chemicals with half lives of 70 days or less, the

chemicals will breakdown prior to contact with adjacent wells.

Likewise, there will be no violation of state groundwater quality

standards.

WATER USE

74.  The quality of water proposed for golf course

irrigation is consistent with the results from an irrigation

demand model prepared by the University of Florida Supplemental

Irrigation Requirement model.  The proposed quantity is

consistent with the water allocations for other golf courses in

the area.  As such, the proposed use is in such quantity as is

necessary for economical and efficient utilization.

75.  The golf course stormwater management system has been

designed to be the primary source of irrigation water, to satisfy

over 100 percent of the irrigation water after a three to four-

year period.  During the interim, water from the Floridan aquifer

will supplement the surface water source, and that aquifer is

capable of supplying the requested amounts.  Water from the deep

aquifer contains more dissolved minerals and is less desirable

for drinking and household uses.  For these reasons, the combined

sources of water are capable of producing the requested amounts.

76.  With regard to water conservation measures, Hines has

implemented:  a re-use system which uses the lowest quality source

of water (stormwater) for 100 percent of its demand after three to

four years; irrigation demand restrictions (e.g., weather stations,
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rain sensor and soil moisture device); and restrictions on

irrigation during daylight hours.  Consequently, all available water

conservation measures have been implemented.

77.  "Reclaimed water" (i.e., treated sewage effluent) is not

available for use at the site.  However, Hines has agreed to use

reclaimed water for irrigation if it becomes available.

GROUNDWATER RESOURCES

78.  The possibility that the proposed water use from the

Floridan aquifer well will cause significant saline water

intrusion was considered.  Other wells in the area which have

been constructed to the depth of the proposed well have pumped

water for many years at similar rates for years without causing

saline water intrusion in the aquifer.  Hines conducted tests of

an existing on-site well, and water quality samples from that

test showed no changes in water quality.  In addition, Hines is

required to conduct an aquifer performance test during use to

provide further assurance that no saline water intrusion is

occurring.

79.  To determine whether the proposed use of water will

interfere with any presently existing legal use of water, Hines

conducted tests and computer simulations that anticipated

drawdown effects within the Floridan aquifer.  The computer

simulations demonstrated the radius of effects to the hydraulic

pressure (potentiometric level) in the aquifer resulting from the

proposed pumping.  The anticipated drawdowns in the closest well
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owned by other existing legal users ranged from 1.3 to 3.4 feet.

The potentiometric level in the aquifer in the area of the site

is at 20 feet above land surface, so even a drop of three or four

feet will not impede the ability of existing users to withdraw

water from their well.

80.  With regard to whether the proposed water use from the

surficial aquifer wells will cause significant saline water

intrusion, several factors indicate that no such intrusion will

occur.  First, water quality data indicate that the surficial

aquifer in the area meets secondary drinking water standards.

There is no underlying saline water in the surficial aquifer, and

the wells are not located near a source of lateral saline water

intrusion.  Also the proposed pumping rates are so low, they

would not cause hydraulic pressure changes which could induce

saline water intrusion.

81.  The proposed use will not cause surface water levels or

the water level to be lowered so that stages of vegetation will

be adversely and significantly affected on off-site properties.

This is because the low rate of pumping from the surficial

aquifer wells will result in a maximum drawdown of about 0.01

feet.

82.  As an adjunct to the chemical plan, the water in these

shallow wells should be periodically tested to ensure no

chemicals leech into the surficial water table.
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83.  Regarding the concerns expressed by the Petitioners

over spraying chemicals in close proximity to the marshes and

creeks, the requirement of maintaining a minimum 25-foot buffer

zone will assist in preventing chemicals used on the golf course

from migrating into the marsh or creeks.

84.  The District's Governing Board has not by rule reserved

any water from use.

CULTURAL RESOURCES (ARCHEOLOGICAL ASSESSMENT)

85.  Regarding archeological sites, Ann Stokes, Ph.D.,

testified concerning her survey of the DRI site.  In her Phase I

survey, Dr. Stokes looked at previously identified archeological

sites and searched the DRI site for previously unidentified

archeological sites.  Hines conducted a Phase I cultural resource

survey of the entire Marshall Creek DRI property.

86.  The Phase I study consisted of:  gathering and

analyzing existing environmental and cultural resource

information (including an oral history provided by out-parcel

residents); based upon that analysis, preparing a probability

model of the location of historic and archaeological sites; and

conducting shovel tests of the entire property at intervals

determined based upon the results of the probability model.  A

total of over 1,000 test holes were dug on the property.  Of

those, about 100-120 holes contained artifacts.  The survey was

conducted in accordance with the guidelines of the Florida

Division of Historical Resources.
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87.  With regard to the entry road and golf course project

area, Dr. Stokes identified sites 8SJ3472, 8SJ3473, 8SJ3474,

8SJ3475 and 8SJ3476 as sites not meeting the criteria to be

placed on the national register.

88.  Site 8SJ3472 is located on both sides of Shannon Road

at the approximate location of the green for golf hole No. 7 and

the crossing of Marshall Creek by the loop road.  Dr. Stokes

believed that site 8SJ3472 was a Weedon Island and St. Johns site

dating from between 500 BC and 1565 AD.

89.  Site 8SJ3474 is a multi-component site upon which Dr.

Stokes found artifacts dating from 500 BC to 1200 AD and also

historic ceramics dating from 1813 to the present.  This site is

located at the approximate location of the green for golf hole

No. 17.

90.  Site 8SJ3473 is located at the approximate location of

the Tee box for golf hole No. 16, and was determined by Dr.

Stokes to contain artifacts from the period dating from 500 BC to

2000 AD.  It was determined that these three sites did not

warrant Phase II examination.

91.  Given the nature of the heavy construction necessary to

build the road or the green for the golf holes, and the resultant

irreparable damage to an archeological site, archeological staff

should be present when excavating these areas to halt

construction if the excavation reveals that the sites are more

significant than initially determined.
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92.  Archeological site 8SJ3475 is a scatter of flakes of

stone.  This was probably the result of the sharpening of an

ancient stone tool.  The site is of no archeological

significance, but does indicate that a thorough search of the

property was conducted.

93.  The remaining archeological sites, 8SJ3476, 8SJ3146,

8SJ3145, 8SJ3149, and 8SJ3471 are being enhanced or preserved.

94.  With regard to the 8SJ3476, Old Kings Road site, the

site consists of a historic roadbed that is partially contained

on the Marshall Creek DRI property.  The roadbed was constructed

between 1772 and 1775, during the British occupation of Florida.

It was first constructed of compacted soil; in the early 1900's

shell fill was added; and after World War I it was bricked.  The

site runs for miles (from St. Marys, Georgia to New Smyrna,

Florida) and is better preserved in other parts of Florida.  The

entry road will cross the old roadbed site.  In order to mitigate

for the effects from construction of the entry road, Hines has

agreed to:  document the vertical stratigraphy of the roadbed

through scaled drawings and photographs; and preserve a portion

of the historic roadbed.  This plan was approved by the Division

of Historical Resources.  The Division of Historical Resources

advised the District that, based upon the mitigation offered for

the impacts to Old Kings Road, the entry road and golf course

project would not adversely affect any significant historic or

archaeological resources.
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95.  Additional sites are located on the Marshall Creek DRI

Property, but outside of the entry road and golf course project

area.  These are:  8SJ3146, shell midden; 8SJ3145, shell midden;

8SJ3149, shell midden; and 8SJ3471, shell midden.  The shell

middens contain shell and faunal remains (animal bones) as well

as artifacts (primarily pottery).  Shell middens are common in

St. Johns County.  Site 8SJ3475 has been deemed to not be

potentially significant.

96.  Hines will conduct Phase II archaeological studies to

determine whether the four shell middens are significant sites.

The Division of Historical Resources has approved the Phase II

work plan.  No adverse effects to historic archeological

resources will be allowed in further phases because Hines will be

required to either preserve sites or mitigate impacts as directed

by the Division of Historical Resources.

SHELLFISH HARVESTING AREAS

97.  This was an issue hotly contested because of the nature

of the maps prepared by Florida Department of Environmental

Protection, Division of Marine Resources (FDEP, DMR) which

describe the shellfishing areas in the vicinity of the Project.

The parties were asked to brief this issue.  For the reasons

stated in Hine's brief, it is concluded that no portion of the

Project is located within areas designated as approved,

restricted, conditionally approved or conditionally restricted

for shellfish harvesting pursuant to the "Shellfish Harvesting
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Area Classification Maps" prepared by the FDEP, DMR.  No portion

of the Project is located in or over areas where shellfishing

occurs, and the Project will not impact areas where shellfishing

will occur.

OTHER PUBLIC INTEREST CRITERIA

98.  The Project will not result in impediments to

navigation.  The Project will not adversely affect the flow of

water or cause harmful shoaling.

99.  The Project will not adversely affect fishing or

recreational values or marine productivity in the vicinity of the

Project.  The Project will not affect the temperature regime of

waters.  The total nutrient loadings for discharges from the site

will be less post-development than under existing conditions.

Any recreational values will be maintained.

FUTURE PHASES

100.  The surface water management system which serves the

golf course will provide treatment and attenuation for 505 acres.

The remainder of the Marshall Creek DRI property will be

developed in a variety of land uses, including residential,

office, commercial, and retail uses as well as the village

center, school, and park.

101.  No more than 35 areas of wetlands can be impacted

throughout the entire 1,343-acre Marshall Creek DRI.  The golf

course and entry road project call for a total of 14.16 acres of

fill impacts, of which, 2.59 acres of fill are located in
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wetlands of less than 0.5 acres and 11.57 acres of fill are in

other wetlands.  The golf course and entry road project also

entail 1.05 acres of clearing impacts, of which, .71 acre for

golf flyovers and .34 acre for golf cart crossings.  Projected

additional wetland impacts for the future phases are anticipated

to be approximately 17.81 acres.  These impacts are similar in

type to the wetland impacts which have been addressed in this

proceeding, and there is sufficient opportunity on the property

to mitigate for these impacts.  These potential wetland impacts

are not proposed or authorized in this proceeding but are

suggested as what may reasonably be expected to occur in the

future.  Further impacts will be reviewed with regard to a

reduction and elimination analysis, and if warranted will need to

be mitigated.

102.  With regard to water quality impacts from future

phases of the Marshall Creek DRI, the future phases will be

required to comply with the same discharge requirements as are

applied in this proceeding.  The surface water management system

proposed for the golf course and entry road will retain the

pollutants generated on-site; and will improve the quality of

water discharge for some parameters.  Proposed future phases are

located in areas which have adequate property available to

construct similar facilities, and there is nothing on the site

which would restrict their implementation.  Therefore, it is
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expected that the water quality standards can be met by proper

design of future phases.

CONCLUSIONS OF LAW

103.  The Division of Administrative Hearings has

jurisdiction over the parties and subject matter in this case

pursuant to Section 120.57, Florida Statutes.

104.  This is a de novo proceeding intended to formulate

final agency action; Dept of Transp. v. J.W.C., Inc., 396 So. 2d

778, 786-87 (Fla. 1st DCA 1981).  The burden of proof in a

permitting hearing initially falls upon the Applicant to prove

entitlement by a preponderance of the evidence.  J.W.C., 396

So. 2d at 788 (citing Balino v. Dep't of Health & Rehabilitative

Servs., 348 So. 2d 349 (Fla. 1st DCA 1997)).  To carry the

initial burden, the Applicant must provide reasonable assurances

through presentation of credible evidence of entitlement to the

permit.  Id. at 789.  The Applicant's burden is one of reasonable

assurances, not absolute guarantees.  City of Sunrise v. Indian

Trace Community Dev. Dist., 14 F.A.L.R. 866, 869 (South Florida

Water Management Dist., January 16, 1992).  The Applicant's

evidence will be accepted by the trier of fact when it is

accepted by the agency and properly identified and authenticated

by the agency as being accurate and reliable.  J.W.C., 396 So. 2d

at 789.  Likewise, even for contested issues, an Applicant's

unrebutted testimony will not be rejected unless it is shown to
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be inaccurate or unreliable.  Id.; Merrill Stevens Dry Dock Co.

v. G. & J. Inc., 506 So. 2d 30 (Fla. 3d DCA 1987).

105.  Once the Applicant has carried this burden through a

preliminary showing of entitlement, the burden of presenting

contrary evidence shifts to the Petitioner.  J.W.C., 396 So. 2d

at 789; Hoffert v. St. Joe Paper Co., 12 F.A.L.R. at 4972, 4987

(Dep't of Envtl. Regulation, December 6, 1990).  The Petitioner

is required to present evidence of equivalent quality and prove

the truth of the facts alleged in the petition.  J.W.C., 396 So.

2d 789, Hoffert, 12 F.A.L.R. at 4987.  For Applicants who have

provided prima facie evidence of entitlement to the permit, the

permit cannot be denied unless the Petitioner presents contrary

evidence of equivalent value.  J.W.C., 396 So. 2d at 789; Ward v.

Okaloosa County, 11 F.A.L.R. 4217, 4236 (Dep't of Envtl.

Regulation, June 29, 1989).  The Petitioner's burden cannot be

met by way of presentation of mere speculation of what "might"

occur.  Chipola Basin Protective Group, Inc. v. Florida Chapter

Sierra Club, 11 F.A.L.R. 467, 480-81 (Dep't of Envtl. Regulation,

December 29, 1988).

106.  The Guana River Aquatic Preserve, is a designated

Outstanting Florida Water (OFW) adjacent to the Project.3  See

Rule 302.700(9)(h)16, Florida Administrative Code.  The Guana

River Marsh Aquatic Preserve was created by Section 258.394,

Florida Statutes (1999).  This statute provides a legal

description of the preserve, and describes the western boundary
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as the mean high water line of the Tolomato River.  The "mean

high water line" is defined in Section 177.27, Florida Statutes,

as the intersection of the tidal plane with the shore.  No

regulated activities associated with the Project are located

waterward of the mean high water line, and therefore, no portion

of the Project lies within this OFW.  All surface water discharge

is into Stokes or Marshall Creeks.  The Project meets the water

quality standard for discharge into those bodies, and should in

fact improve the quality of discharge.  The System's discharge

will be better than the current discharge.

ENVIRONMENTAL RESOURCE PERMIT

107.  The conditions for issuance of an ERP are contained in

Rules 40C-4.301 and 40C-4.302, Florida Administrative Code, which

are further explained by the "Applicant's Handbook, Management

and Storage of Surface Waters" (MSSW A.H.), adopted by reference

in Rule 40C-4.091(1), Florida Administrative Code.

108.  Rule 40C-4.301(1)(a), Florida Administrative Code,

requires that construction and operation of the System will not

cause adverse water quantity impacts to receiving waters and

adjacent lands.  Pursuant to Section 10.2.1, MSSW A.H., a

presumption is created that this condition is satisfied if:  the

post-development peak rate of discharge does not exceed the pre-

development peak rate of discharge for a 25-year, 24-hour design

storm; when a system discharges to a land-locked lake, the post-

development volume of runoff does not exceed the pre-development
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volume of runoff; when a project is located on a stream or water

course with a drainage area of five square miles or greater,

flood plain encroachment measures are undertaken; and where

applicable, low flow criteria are met.  All of the applicable

criteria have been satisfied.  The post-development peak rate of

discharge will not exceed the pre-development peak rate of

discharge for the 25-year, 24-hour design storm.  The System will

not discharge to a land-locked lake, and therefore, the volume

criterion is not applicable.  The Project is not located on a

stream or water course with an upstream area of five square miles

or greater, and therefore, the flood plain encroachment criterion

is not applicable.  The System will not impound water in a stream

or other water course, and therefore, the low flow criterion is

not applicable.  Having provided evidence of compliance with the

four criteria, Hines has presented reasonable assurances that

construction and operation of the System will not cause adverse

water quantity impacts to receiving waters and adjacent lands.

109.  Rule 40C-4.301(1)(b), Florida Administrative Code,

requires that construction and operation of the System will not

cause adverse flooding to on-site or off-site property.  Pursuant

to Section 10.2.1, MSSW A.H., a presumption is created that this

condition is satisfied if the four criteria listed in Conclusion

of Law in the above paragraph are met.  For the reasons set forth

in Conclusions of Law in the above paragraph, and because the

roadway design complies with the St. Johns County design
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standards for roadway flooding, Hines has presented reasonable

assurances that the presumption applies, and that construction

and operation of the system will not cause adverse flooding to

on-site or off-site property.

110.  Rule 40C-4.301(1)(c), Florida Administrative Code,

requires that construction and operation of the System will not

cause adverse impacts to existing surface water storage and

conveyance capabilities.  Pursuant to Section 10.2.1, MSSW A.H.,

a presumption is created that this condition is satisfied in the

four criteria listed in Conclusions of Law in the above

paragraph, and because the roadway design complies with the St.

Johns County design standards for roadway flooding, Hines has

presented reasonable assurances that the presumption applies, and

that construction and operation of the system will not cause

adverse flooding to on-site or off-site property.

111.  Rule 40C-4.301(1)(c), Florida Administrative Code,

requires that construction and operation of the System will not

cause adverse impacts to existing surface water storage and

conveyance capabilities.  Pursuant to Section 10.2.1, MSSW A.H.,

a presumption is created that this condition is satisfied if the

four criteria listed in Conclusion of Law in the above paragraph

are met.  For the reasons set forth in Conclusions of Law in the

above paragraph, Hines has presented reasonable assurances that

the presumption applies, and that construction and operation of
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the System will not cause adverse impacts to existing surface

water storage and conveyance capabilities.

112.  Rule 40C-4.301(1)(d), Florida Administrative Code,

requires that construction and operation of the System will not

adversely impact the value of functions provided to fish and

wildlife and listed species by wetlands and other surface waters.

Pursuant to Section 10.2.2, MSSW A.H., this condition (and other

conditions listed below) is satisfied if:  state water quality

standards will not be violated; the applicant establishes

evidence of financial responsibility and provides for an

operation and maintenance entity; environmental criteria set

forth in the MSSW A.H., are met; and applicable special basin

criteria are met.  Hines and the District presented sufficient

proof that the design of the System is in compliance with Chapter

40C-42, Florida Administrative Code, and therefore, the quality

of discharge to receiving waters is presumed to meet state water

quality standards.  See Rule 40C-42.023(2)(a), Florida

Administrative Code; and Section 10.7.2, MSSW A.H.  Further,

Hines and the District presented sufficient proof that water

quality standards will be met at the point of discharge and that

water quality in the receiving water will improve.  Hines

presented sufficient proof that a property owner's association

would provide for operation and maintenance of the System and

that association would have the financial capability to undertake

such operation and maintenance.  No special basin criteria have
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been adopted for this area.  With regard to the third criterion,

"Environmental Criteria," the requirements contained in Sections

12.2 through 12.3.8 are applied.  See Section 10.2.2(c), MSSW

A.H.  These are set out individually in the paragraphs below.

113.  Elimination of Reduction of Impacts.  Hines and the

District demonstrated that wetland impacts, except as

specifically discussed with regard to F-35, F-36, and F-105, have

been eliminated and reduced to the extent practicable.  Only

those design modifications required to ameliorate secondary

impacts have been imposed and they do not significantly alter the

Project in type or function.  Given the enhancement of public

safety and the minimal cost of modifications compared to the

environmental benefit to be achieved, the additional

modifications are minimal and practicable.  With these

modifications, Hines has provided reasonable assurances that it

has implemented all practicable design modifications to reduce or

eliminate adverse impacts to wetland functions and other surface

water functions.

114.  Fish, Wildlife, Listed Species and their Habitats.

Except as specifically noted above regarding additional

modifications to address secondary concerns about wildlife

habitat, Hines has addressed these concerns adequately.

Compliance with the environmental criteria contained in Sections

12.2.2 - 12.2.3.7, and 12.2.5 - 12.3.8, MSSW A.H., is not

required for the isolated wetlands less than 0.5 acre in size
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because they are:  not used by threatened and endangered species;

not located in an area of critical state concern; not connected

by standing or flowing waters to other wetlands or surface

waters; and not cumulatively or individually of more than minimal

value to fish and wildlife.  With regard to water quantity

impacts to wetlands, Hines and the District have demonstrated

that no adverse effect will be caused to wetlands remaining on-

site, through designs which:  prevent ground water drawdown

(e.g., cut-off-walls); retain surface water runoff in wetland

systems; and retain ground water recharge.  Consequently,

pursuant to Section 12.2.2, et. seq., MSSW A.H., Hines has

provided reasonable assurance that construction and operation of

the System will not impact the values of wetland and other

surface water functions so as to cause adverse impacts to the

abundance and diversity of fish, wildlife, and listed species; or

the habitat of fish, wildlife, and listed species.

115.  An assessment of impacts on values and functions

served by over 0.5 acre has been provided based upon conditions,

hydrological connection, uniqueness, location, and fish and

wildlife utilization.

116.  Public Interest Test.  Because the portions of the

project located in wetlands are not located within an OFW and

because the System does not significantly degrade an OFW, the

activities in wetlands must be deemed to be "not contrary to the

public interest."  See Section 12.2.3, MSSW A.H.  The following
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paragraphs review the balancing of the seven factors in the

public interest test.

117.  Public Health, Safety, and Welfare of the Property of

Others.  This is a neutral factor because the System provides

water quality treatment and attenuation without presenting an

environmental hazard; no portion of the Project is located

directly in a classified shellfish harvesting area, nor will it

cause closure or more restrictive classification of such an area;

state water quality standards will be met; the System will not

cause off-site flooding because it is designed so that the post-

development peak rate of discharge does not exceed the pre-

development peak rate; and retaining groundwater elevations off-

site will ensure that there will be no adverse environmental

impact on the property of others.

118.  Fish, Wildlife and their Habitats.  This factor is

considered neutral if the modifications set forth herein all are

implemented because the proposed mitigation will offset the

impacts to the values and functions served by the wetlands which

will be impacted.

119.  Navigation, Water Flow, Erosion, and Shoaling.  This

is a neutral factor because:  there are no structures proposed in

navigable waters; erosion control best management practices will

be employed; and no significant impact is anticipated in surface

or groundwater flow pattern.  See Section 12.2.3.3, MSSW A.H.
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120.  Fisheries, Recreation, and Marine Productivity.  This

is a neutral factor because the Project will not eliminate or

degrade fish nursery areas or change water temperatures.  The

wetlands will continue to function as under pre-developed

conditions.  See Section 12.2.3.4, MSSW A.H.

121.  Temporary or Permanent Nature.  This is a neutral

factor because, although the wetland impacts are permanent, the

mitigation offered is also permanent.

122.  Historical and Archeological Resources.  In this phase

of construction, this is generally a neutral factor.  The

District is required to evaluate whether the "regulated activity

located in, on or over wetlands or other surface waters" will

impact significant historic or archaeological resources.  The

District is required to solicit the comments of the Division of

Historical Resources to seek guidance as to whether the regulated

activity will adversely affect significant historic and

archaeological resources.  See Section 12.2.3.6, MSSW A.H.

123.  If such resources are reasonably expected to be

impacted by the regulated activity, then the applicant will be

required to conduct a survey and implement a plan to protect such

resources.  See Section 12.2.3.6, MSSW A.H.  This applicant

undertook such a survey under the approval of the Division of

Historical Resources.

124.  No significant or historic or archeological resources

were found in, on, or over wetlands or surface waters within the
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Project area.  One significant site (Old Kings Road) was found in

an upland area of the Project.  Hines has prepared a plan for

mitigating adverse impacts to that site.  Based upon the

mitigation plan, the Division has advised the District that the

Project will not adversely affect significant historical or

archeological resources.  See Section 12.2.3.6, MSSW A.H.  There

are three additional sites which do not meet the criteria for the

national register; however, because of their age and the proposed

nature of the activity to occur on them, it is recommended that

Hines be required to have trained archeologists on-site when

excavation is begun at each of these sites to halt work if they

determine the character of the site warrants reporting and

preservation.

125.  Current and Relative Value of Functions.  This factor

is neutral because the functions and values of wetlands being

impacted by the Project will either be maintained or be off-set

by the mitigation with the exception of F-105.

126.  With the elimination of the fill and destruction of

wetlands at F-105, all factors in the public interest balancing

test are considered neutral, and therefore the regulated

activities located in, on or over wetlands or other surface

waters are considered to not be contrary to the public interest.

127.  Water Quality.  The following five requirements are

applied in addition to the requirement that water quality
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standards will be met at the point of discharge.  See Section

12.2.4, MSSW A.H.

128.  Short-Term Water Quality Considerations.  Short-term

water quality impacts will be addressed through implementation of

an erosion control plan during the construction phase of the

Project.

129.  Long-Term Water Quality Considerations.  Once the

Project is built, the System will provide water quality treatment

designed to comply with the additional treatment volumes required

for discharge to Class II water bodies.  Post-development

pollutant loadings, and pollutant concentrations will be less

than pre-development pollutant loadings thereby causing an

improvement in water quality in the Class II and OFW receiving

waters.

130.  Mixing Zones.  A temporary mixing zone may be

requested by the applicant.  See Section 12.2.4.4, MSSW A.H.  No

such mixing zone has been requested and therefore, none is

applied.

131.  Where Ambient Water Quality Does Not Meet Standards.

If the receiving waters do not meet applicable water quality

criteria for any parameter, then, the Applicant is required to

demonstrate that (in addition to other water quality

requirements) the proposed activity will not contribute to the

existing violation for the parameters which do not meet the

standards.  See Section 12.2.4.5., MSSW A.H.  Water quality



54

sampling data indicate that the receiving waters do not currently

meet Class II water quality standards for total and fecal

coliform and dissolved oxygen.  Hines and the District presented

sufficient proof that construction and operation of the System

will improve the water quality in the receiving waters for total

and fecal coliform bacteria and dissolved oxygen.  Consequently,

this criterion is satisfied.

132.  Class II Waters; Waters Approved for Shellfish

Harvesting.  A regulated activity located in, adjacent to or in

close proximity to Class II waters or located in waters

classified by the Department of Agriculture and Consumer Services

(Department) as approved, restricted, or conditionally restricted

for shellfish harvesting pursuant to Chapter 5L-1, Florida

Administrative Code, must comply with three additional criteria

contained in Section 12.2.5, MSSW A.H. as discussed below.4

See Section 12.2.1(d), MSSW A.H.  It is undisputed that shellfish

do not grow in any wetlands or other surface waters in which

regulated activities will be located.5

133.  The District shall deny a permit for a regulated

activity in Class II waters, which are not approved for shellfish

harvesting, unless the applicant proposed a procedure to protect

those waters and waters in the vicinity.  See Section 12.2.5(a),

MSSW A.H.  Hines has proposed procedures for short-term and long-

term water quality protection measures and has demonstrated that

Class II water quality standards will be met.  Additionally,
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discharge from the System will improve water quality in the Class

II areas for total and fecal coliform and dissolved oxygen.

134.  The District shall deny a permit for a regulated

activity in any class of waters where the location of the System

is adjacent to or in close proximity to Class II waters, unless

the Applicant submits a plan or proposes a procedure which

demonstrates that the regulated activity will not have a negative

effect on the Class II waters and will not result in violations

of water quality standards in the Class II waters.  For the

reasons stated in the above paragraph, this criterion has been

satisfied.

135.  The District shall deny a permit for a regulated

activity that is located directly in Class II or Class III waters

which are classified by the Department as approved, restricted,

conditionally approved, or conditionally restricted for shellfish

harvesting.  See Section 12.2.5, MSSW A.H.  No regulation

activities will be located directly in a shellfish "growing area"

as defined by Rule 5C-1.002(17), Florida Administrative Code, for

the reasons stated in Hines' brief on this specific issue.

Therefore, no regulated activities are proposed within waters

classified by the Department as approved, conditionally approved,

restricted, or conditionally restricted for shellfish harvesting,

as this criterion is not applicable.

136.  Secondary Impacts.  An applicant is required to

provide reasonable assurances that a regulated activity will not
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cause adverse secondary impacts to water resources.  See Section

12.2.7, MSSW A.H.  De minimis or remotely related secondary

impacts will not be considered.  Id.  If secondary impacts cannot

be prevented, then mitigation may be offered to offset those

impacts.  Id.  In evaluating secondary impacts, a four-part test

is used.

137.  Water Quality Violations or Adverse Impacts to Wetland

Functions.  An applicant must provide reasonable assurances that

secondary impacts from the construction and use of the Project

will not cause violations of water quality standards or adverse

impacts to the functions of wetlands.  Section 12.2.7(a), MSSW

A.H.  When a design provides for an upland buffer of an average

25 feet (minimum 15 feet), then upland activities will not be

considered adverse unless additional measures are needed for

protection of wetlands used by listed species for nesting or

denning, or critically important feeding habitat.  Id.  The

following were considered to be this type of adverse secondary

impacts:  use of the entry road; clearing areas C2 and C5; and

water quality and wildlife impacts from use of upland areas (in

golf holes nos. 6 and 8) adjacent to wetland areas if not

buffered.  Generally, the secondary impacts are offset by the

mitigation plan to include the impacts along golf hole No. 6

Marsh and Marshall Creek as modified herein.  Mitigation for the

other secondary impacts is provided in the mitigation plan.  For

other areas of the Project, maintenance of a trimmed 25-foot
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buffer together with the specified 25-foot average (15-foot

minimum) will enhance the preserved wetlands and provide

mitigation.  No wetlands on the site are used by listed species

for nesting, denning, or critically important feeding habitat,

and therefore, additional measures are not needed to protect such

areas.

138.  Ecological Value of Uplands for Nesting or Denning of

Aquatic or Wetland Dependent Listed Animal Species.  An applicant

must provide reasonable assurance that the construction,

alteration, and use of a proposed system will not adversely

impact the ecological value of uplands to aquatic or wetland

dependent listed animal species for enabling existing nesting or

denning by these species.  The rule specifically states that

consideration for foraging or wildlife corridors will not be

required except as necessary for ingress and egress to a nest or

den site from the wetland or other surface water.  Section

12.2.7(b), MSSW A.H.  Aquatic or wetland dependent species have

used and currently use the Project site and adjacent marshlands

for nesting and feeding.  This criterion is applicable in part,

and maintaining these natural corridors will enhance Hines'

mitigation of these and other impacts.

139.  Significant Historical and Archaeological Resources.

The Division of Historical Resources has determined that the

upland and wetland portion of the Project will not adversely

affect historic or archaeological resources.  Hines will submit a
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Phase II survey to the Division of Historical Resources to

determine whether sites located in future phases are significant.

Hines will be required to demonstrate that there will be no

adverse effects to historic and archeological resources for any

future phases prior to obtaining an ERP permit for those phases.

With trained personnel on site to monitor the excavation at

8SJ3474, 8SJ3473, and 8SJ3472, the chance a valuable asset would

be inadvertently destroyed is minimized.  Consequently,

reasonable assurances have been provided that this criterion has

been satisfied.

140.  Future Activities.  An Applicant must provide

reasonable assurances that the following activities will not

result in water quality violations or adverse impacts to the

functions of wetlands or other surface waters; future phases; and

activities that are regulated under ERP rules and are very

closely linked or causally related.  Reasonably expected future

phases and related activities have been described and evaluated.

There is sufficient useable land on the Marshall Creek DRI

property to provide for water quality treatment and mitigation

for anticipated wetland impacts.  Prior to any construction in

those other areas, Hines must obtain a permit, which will require

that water quality standards be met and that impacts to wetland

functions be eliminated, reduced, and mitigated as required by

law.  Consequently, this criterion is satisfied.
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141.  Cumulative Impacts.  An Applicant must provide

reasonable assurances that the proposed system, when considered

in conjunction with past, present and future activities in the

same drainage basin, will not result in unacceptable cumulative

impacts to water quality or wetland functions.  Section 12.2.8.,

et. seq., MSSW A.H.  For purposes of this analysis, the Project

is in the Tolomato River basin.  The water quality aspect of this

requirement is met because the system will cause a net

improvement in water quality in the receiving waters.  The

wetland mitigation plan offered for the Project ensures that

there will be no unacceptable cumulative impact because (1) the

mitigation plan off-sets the adverse impacts of the Project;

(2) the mitigations are to be undertaken on the Project site; and

(3) the mitigations are to be undertaken within the same drainage

basin.

142.  Mitigation.  In order to off-set adverse functions to

wetland functions and values, mitigation may be required.

Section 12.3, MSSW A.H.  Hines initially provided mitigation of

12.62 acres of direct wetland impact  with the elimination of the

impacts on golf hole No. 6, the need for the original amount of

mitigation is not necessary;6 however, the plan calls for the

following mitigation:  11.34 acres wetland creation; 0.16 acre

restoration; 3.18 acres enhancement; 38.06 acres upland

preservation; and 102.73 acres wetland preservation.  The ratios

of impact to mitigation are greater than those established by
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Section 12.3.2., MSSW A.H., and may be adjusted to reflect

construction of golf hole No. 6 in accord with one of the

alternative plans.  The mitigation off-sets the direct and

secondary impacts associated with the Project, and therefore this

criterion is satisfied.

143.  If Hines complies with the modifications herein, all

of the applicable criteria set forth in Section 10.2.2., MSSN

A.H., are met, and Hines has demonstrated reasonable assurance

that the System will not adversely impact the value of functions

provided to fish and wildlife and listed species by wetlands and

other surface waters as described in Section 12.2.2 et seq., MSSW

A.H.

144.  Likewise, compliance with the criteria set forth in

Section 10.2.2, MSSW A.H., discussed above constitutes reasonable

assurance that the conditions discussed herein after have been

met.

145.  Rule 40C-4.301(1)(e), Florida Administrative Code, and

Section 9.1.1(e), MSSW A.H., which require that construction and

operation of a system will not likely adversely affect the

quality standards set forth in Chapters 62-3, 62-4, 62-302,

62-520, 62-522 and 62-550, including any antidegradation

provisions of Rules 62-4.242(1)(a) and (b), 62-4.242(2) and (3),

and 62-302.300., Florida Administrative Code, and not violate any

special standards for OFW and Outstanding National Resource
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Waters as set forth in Rule 62-4.242(2) and (3), Florida

Administrative Code.

146.  Rule 40C-4.301(1)(i), Florida Administrative Code, and

Section 9.1.1(f), MSSW A.H., require that construction and

operation of a system will not cause adverse secondary impacts to

the water resource.

147.  Rule 40C-4.301(1)(j), Florida Administrative Code,

requires that construction and operation of the system will be

conducted by an entity with the financial, legal, and

administrative capability of ensuring that the activity will be

untaken in accordance with the terms and conditions of the

permit.

148.  Rule 40C-4.301(1)(K), Florida Administrative Code, and

Section 9-1.1(k), MSSW A.H., require that construction and

operation of a system will comply with any applicable special

basin or geographic area criteria established in Chapter 40C-41,

Florida Administrative Code, although this condition is not

applicable under any circumstance because no special basin or

geographic criteria have been adopted for systems located in this

part of St Johns County.

149.  Rule 40C-4.302(1)(a)-(d), Florida Administrative Code,

and Section 10.1.1(a)-(d) MSSW A.H., require that construction

and operation of a system which is located in, on, or over

wetlands or other surface waters will not be contrary to the

public interest as determined by balancing the seven public
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interest criteria discussed in the Conclusions of Law in the

above paragraph.

150.  Rule 40C-4.302(1)(b), Florida Administrative Code, and

Section 10.1.1(d), MSSW A.H., require that construction and

operation of systems which constitute vertical seawalls in

estuaries or lagoons, will comply with the additional criteria

provided in Section 12.2.6, MSSW A.H.  The Project plans do not

include such vertical seawalls and therefore the additional

criteria do not apply.

151.  As set forth in the Conclusions of Law in the above

paragraph, the System complies with the criteria contained in

Section 10.2.2, MSSW A.H., and therefore reasonable assurances

have been provided for these conditions.

152.  Rule 40C-4.301(1)(g), Florida Administrative Code, and

Section 9-1.1(g), MSSW A.H., require that construction and

operation of a system will not adversely impact the maintenance

of surface or ground water levels or surface flows established in

Chapter 40C-8, Florida Administrative Code.  This condition is

not applicable because no surface or ground water levels or

surface water flows have been established in the vicinity of the

Project.

153.  Rule 40C-4.301(1)(h), Florida Administrative Code, and

Section 9.1.1(h), MSSW A.H., require that construction and

operation of a system will not cause adverse impacts to a work of

the District established pursuant to Section 376.086, Florida
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Statutes.  This condition is not applicable because no work of

the District has been established in the vicinity of the Project.

154.  Rule 40C-4.301(1)(I), Florida Administrative Code,

(Section 9.1.1(i), MSSW A.H.), require that construction and

operation of a system will be capable, based on generally

accepted engineering and scientific principles, of being

performed and of functioning as proposed.  Hines and the District

presented unrebutted testimony that the plans provide for access

for maintenance and that the System can be maintained as

designed.  Consequently, this criterion is satisfied.

155.  Rule 40C-4.301(2), Florida Administrative Code, and

Section 9.1.2, MSSW A.H., require that if the Applicant is unable

to meet water quality standards because existing ambient water

quality does not meet standards, the Applicant must comply with

the requirements set forth in Subsection 12.2.4.5 of the MSSW

Applicant's Handbook.  As set forth in Conclusion of Law in the

above paragraph, construction and operation of the System will

not contribute to the elevated levels of total and fecal coliform

and lowered dissolved oxygen levels.  Indeed, water quality for

the relevant parameters, total and fecal coliform, and dissolved

oxygen will be improved.

156.  Consequently, Hines has provided reasonable assurance

that the construction and operation of the system will comply

with the conditions contained in Rules 40C-4.301 and 40C-4.302,

Florida Administrative Code.
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RECOMMENDATION

Based upon the foregoing Findings of Fact and Conclusions of

Law set forth herein, it is

RECOMMENDED:

That the St. Johns River Water Management District enter a

final order approving the applications with the modifications

described herein.

DONE AND ENTERED this 30th day of December, 1999, in

Tallahassee, Leon County, Florida.

                                                                 
                    STEPHEN F. DEAN

Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675   SUNCOM 278-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

Filed with the Clerk of the
Division of Administrative Hearings
this 30th day of December, 1999.

ENDNOTES

1/  Male bears range up to 66 square miles and females range up to
11 square miles.

2/  Two hundred feet was used because it is the shortest distance
between the golf course and the closest surficial aquifer well.

3/  While the Guana River State Park is also designated as an
Outstanding Florida Water under Rule 62-302.700(9), Florida
Administrative Code, the boundaries of this park do not extend
northwestward across the Tolomato River and north to the Marshall
Creek area.  See Guana Tolomato Matanzas National Estuarine
Research Reserve Final Environmental Impact Statement and Final
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Management Plan (Nov. 1998) at 101 (map of Guana River State
park), 64 Fed. Reg. 7190 (Feb. 12, 1999) (formal notice of
availability.)

4/  The former Rule 62R-7, Florida Administrative Code, has been
renumbered as Rule 5L-1, Florida Administrative Code.

5/  "Regulated Activity" is defined as:  the construction,
alteration, operation, maintenance, abandonment or removal of a
system regulated pursuant to Part IV, Chapter 373, Florida
Statutes Section 2.0(rr), MSSW A.H.

6/  11.57 acres of fill in wetlands greater than 0.5 acres in
size; 0.71 acres of clearing; and 0.34 acres of golf cart
crossing.
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Jacksonville, Florida  32202

Marcia Parker Tjoflat, Esquire
Lynne Matson, Esquire
Rogers, Towers, Bailey,
  Jones & Gay, P.A.
1301 Riverplace Boulevard, Suite 1500
Jacksonville, Florida  32207
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Henry Dean, Executive Director
St. Johns River Water
  Management District
Highway 100, West
Palatka, Florida  32177

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within
15 days from the date of this recommended order.  Any exceptions to
this recommended order should be filed with the agency that will
issue the final order in this case.


